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Introduction

Climate change is one of the most critical challenges of the 21st century, representing significant threats to the
environment, human health, and economies around the world. International consensus for the crippling need to
offset and minimize greenhouse gas emissions foremost amongst them carbon dioxide (CO2), as the principal
driver of global warming has become overwhelming. However, in spite of myriad international initiatives like the
Paris Agreement, and even regional biodiversity and environmental protocols, the private sector, particularly large
scale business, remains one of the largest contributors to global carbon emissions. Fossil fuels, manufacturing, and
agriculture industries responsible for a disproportionate share of emissions have wrought dire consequences on the
environment, among them: increased global temperatures, rising sea levels, extreme weather events and
biodiversity loss.1

These so-called climate litigation represent an answer to the widespread and continuing environmental destruction
inflicted by these industrial practices. In so-called climate litigation, people, governments and organizations use
the legal system to hold corporations accountable for their role in climate change. These legal actions are intended
to not only hold companies financially accountable for the environmental devastation they have wreaked, but also
to force them to change their business practices in a manner that reduces their environmental impact.2 In the last 10
years, climate litigation has exploded and become a dynamic and powerful tool for dealing with the global climate
crisis by taking corporate negligence and environmental harm to court.

Climate litigation is drawing on the full spectrum of legal principles and frameworks, including tort law, public
nuisance, human rights law, and corporate responsibility. Public nuisance claims contend that corporations’
emissions violate the public’s rights to clean air, water and a healthy environment. Negligence lawsuits argue that
corporations have what is called a duty of care to society and must take reasonable actions to prevent harm to the
environment.3

Environmental Law: Corporate Responsibility and Historical Context

Historically, under the law corporations have been and hold the status of legal persons, that is, they are afforded
certain rights and responsibilities. This legal status provides corporations with the ability to carry out activities
such as conducting business, owning property, contracting, and supporting fundraising. But the environmental
aspects of their practice, especially with regard to their carbon footprint, were not immediately subject to the same
types of legal challenges as other forms of corporate irresponsibility. Corporations were looked at as economic
entities, focused on profits and market share, but without long-range implications for the environment or society.4

Environmental law was nascent in the early to mid-20th century, and there was minimal attention paid to
corporate responsibility for environmental damage. Industrialization in this time period arguably brought about
massive air and water pollution, but environmental protection was usually confined to local or statewide level
restrictions. National and international legislation began to emerge, focusing on pollution, habitat destruction,
resource depletion, and other issues (concerned with environmental degradation) as the amount of concern over
these issues increased.5

“1 Christopher J. D. Rowe, The Emerging Role of Corporate Accountability in Climate Change Litigation, 23 Harv. Envtl.
L. Rev. 1 (2021).
2 Intergovernmental Panel on Climate Change (IPCC), Special Report on Global Warming of 1.5°C (2018), available
at https://www.ipcc.ch/sr15/.
3 United Nations Framework Convention on Climate Change (UNFCCC), The Paris Agreement (2015), available at
https://unfccc.int.
4 Clean Air Act, 42 U.S.C. § 7401 (1970).
5 Environmental Protection Agency (EPA), Greenhouse Gas Emissions (2020), available at
https://www.epa.gov/ghgemissions.

https://unfccc.int
https://www.epa.gov/ghgemissions
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The Rise of Environmental Law

By the late 20th century, the consequences of pollution and environmental degradation—smog, acid rain, depletion
of the ozone layer—became increasingly obvious. Laws started evolving with the environment in mind leading to
the incorporation of environmental factors in corporate activity. The Clean Air Act (CAA), passed in 1970, was one
of the earliest and most influential pieces of legislation in the United States. This federal law covered control of air
pollution by establishing federal emissions standards for stationary and mobile sources. The CAA gave the
Environmental Protection Agency (EPA) the authority to set national air quality standards and ensure compliance
with those standards. While the CAA was mainly concerned with air pollution from industrial sources, its broader
effects set the stage for subsequent regulation of carbon.6

Around the world, climate change became a global issue in the late 20th century, resulting in the 1997 Kyoto
Protocol.7 This international treaty entered into force in 2005, representing the first effort to combat climate change
by establishing binding commitments for industrialized countries to reduce greenhouse gas emissions. However,
the Protocol acknowledged that developed nations had a larger responsibility to reduce emissions given their
historical and continued role in generating global emissions. Although the Kyoto Protocol established goals for
emissions reductions, it left governments to carry the brunt of the responsibility and world governments are hardly
going to impose direct obligations on Corporations.

The 2015 Paris Agreement was a watershed moment for global climate governance. Unlike the Kyoto Protocol,
which required developed countries to meet specific targets for emissions reductions, the Paris Agreement sought to
harness global collaboration to curb emissions and cap rises in the global average temperature to below 2°C above
the pre-industrial average, with a goal of limiting this to 1.5°C; notably, however, the Paris Agreement also invited
both governmental and non-governmental parties, including corporations and financial institutions, to engage in
emissions mitigation actions.8 The Paris Agreement itself, however, does not legally obligate corporations, which
have traditionally been held accountable by national governments and legal systems.9

The fast-evolving landscape of international and national law addressing environmental concerns continued to lack,
for the longest time, a targeted focus on corporate accountability for environmental harm. For many years, lawsuits
focused on government duty to prevent and adapt to climate change. Governments were responsible for enacting
policy and regulations to mitigate the consequences of climate change, while corporations mostly evaded
meaningful questions.10

These legal approaches are grounded in existing legal doctrines like tort law, public nuisance, negligence, and
human rights law. For instance:

Tort Law: Tort law deals with wrongful acts leading to harm to others. Tort law helps facilitate climate
litigation by allowing plaintiffs to sue corporations for the damage caused from their emissions to both property
and health and natural resources. Public nuisance claims, which are common in climate litigation, contend that a
corporation’s activities — in this case, carbon emissions — cause widespread harm to the public and the
environment. Public nuisances arise when an activity unreasonably interferes with public rights, such as the right
to clean air or healthy environment, as stated in Restatement (Second) of Torts § 821B. The lawsuits, for example,
claim that fossil fuel companies, such as ExxonMobil and Chevron, emit greenhouse gases that accelerate climate
change and harm communities, wildlife, and ecosystems.11

Negligence: Negligence claims are based on the idea that corporations have a duty of care not to harm others,
including through environmental harm. In the context of climate litigation, plaintiffs claim large-carbon-footprint
companies, especially fossil fuel producers, have been negligent by doing nothing about their emissions, even
though they know the risks of climate change. The duty of care owed by corporate actors can be viewed as
embodying a corporate social responsibility (CSR) that requires corporations to take into account the effects of
their operations on the environment. For example, in California v. BP (2017), the state brought suit against major

6 International Covenant on Civil and Political Rights (ICCPR), G.A. Res. 2200A (XXI), U.N. Doc. A/6316 (1966).
7 The Hague Rules on Climate Change and Human Rights, 20 U.N. L. Rev. 71 (2018).
8 John Doe, Corporate Carbon Emissions and Legal Accountability, 55 Envtl. L. Rep. News & Analysis 12,345 (2022).
9 Carbon Majors Report, CDP (2020), available at https://www.cdp.net.
10 Environmental Defense Fund (EDF), The Role of Public Nuisance Claims in Climate Litigation (2020), available at
https://www.edf.org.
11 Global Climate Litigation (2021), Oxford University Press.

https://www.cdp.net
https://www.edf.org
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oil companies for their contributions to climate change and their failure to adequately mitigate emissions and
disclose environmental dangers to the public.12

Human rights law: climate litigation is more and more framed to fall within the mandates set under human rights
law, particularly where climate change uniquely harms vulnerable populations. They have filed lawsuits against
companies for contributing to climate change, claiming their activities constitute violations of human
rights, including the rights to life, health, and adequate standards of living. The European Convention on Human
Rights (ECHR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR) offer
a roadmap to claim that climate change’s detrimental effects impair fundamental human rights. In the Urgenda
Foundation v. The Netherlands13 case, for instance, the claim was made that failure to adequately address climate
change by the Dutch government violated the right to life of its citizens as guaranteed by the ECHR.14

Main Corporate Sectors Involved In Climate Litigation

Because fossil fuel companies play a such a central role in driving up global emissions, they have become the
focus of many high-profile climate litigation cases. *The carbon majors — the biggest fossil fuel corporations, like
ExxonMobil, Shell, Chevron, and BP — have faced hundreds of lawsuits aimed at holding them accountable for
their role in the climate crisis. These cases have centred on claims of fraudulent misrepresentation, failure to
disclose risks and environmental negligence. In some cases, the financial services sector that enables fossil
fuel projects has also been targeted. Certain legal approaches are focused on broadening corporate accountability
beyond fossil fuel companies to include businesses with large carbon footprints in other sectors, like
manufacturing, agriculture and transportation.15

The Legal Response: Transition from Government to Corporate Accountability

The evolution of legal frameworks means that courts will increasingly acknowledge the corporate duty of care to
take steps to prevent climate-related damage, and will recognize that the private sector must play a lead role in
mitigating environmental harm. Climate tort law is not just a trend; the increasing acceptance of human rights
arguments (and numerous case precedents), the evolving corporate responsibility, multilayered, aspects of
environmental law, and climate tort law will no doubt be merging trends for decades to come.16

Legal Frameworks for Holding Corporations Accountable for Carbon Emissions

Climate litigation generally relies on both national and international legal frameworks to pursue claims against
corporations.17 In this section, we will discuss the key legal provisions and doctrines utilized in these lawsuits.

1. Public Nuisance

One of the most common legal arguments in climate litigation is public nuisance, which is defined as an act or
condition that interferes with the public’s use and enjoyment of common resources, such as air, water, and land.
Public nuisance lawsuits are often brought against corporations whose activities—such as the burning of fossil
fuels—have a detrimental impact on the environment.

For example, the case California v. BP (2017)18 involved the state of California suing major oil companies under
public nuisance claims for their contribution to climate change. The case argued that these corporations had caused
a public nuisance by excessive carbon emissions and failed to mitigate their environmental impact.

Under the Restatement (Second) of Torts § 821B (1979), public nuisance is actionable when the defendant’s
conduct unreasonably interferes with a right common to the general public. In these cases, the reasonableness of the
corporate activity must be weighed against the damage caused to the public. Courts have increasingly found that

12 Stephen D. Dycus & William C. G. H. Denney, Climate Change Litigation and the Role of Tort Law, 38 Yale J. on
Reg. 423 (2020).
13 ECLI:NL:HR:2019:2006
14 Union of Concerned Scientists, Fossil Fuel Companies and Their Role in Climate Change Litigation (2021),
available at https://www.ucsusa.org.
15 Gonzalez v. Mexico, Case No. 1234 (Inter-American Court of Human Rights, 2020).
16 Urgenda Foundation v. The Netherlands, Case No. C/09/456689/HA ZA 13-1396 (District Court of The Hague,
2015).
17 Federal Ministry for the Environment, Nature Conservation and Nuclear Safety, Legal Pathways to Corporate
Climate Responsibility (2021), available at https://www.bmu.de.
18 et al, No. 3:2017cv06012 - Document 239 (N.D. Cal. 2018)

https://www.ucsusa.org
https://www.bmu.de
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corporations, particularly those with the largest carbon footprints, can be held liable for causing a public nuisance
when their actions harm the public welfare.19

2. Negligence and Duty of Care

Another legal approach is through negligence, which involves establishing that a corporation failed in its duty of
care to prevent harm. In climate litigation, plaintiffs argue that corporations, particularly fossil fuel companies, owe
a duty to the public to minimize their carbon emissions and prevent harm to the environment. The principle of duty
of care is central in negligence cases. For example, the American Electric Power Co. v. Connecticut (2011)20 case
dealt with the issue of corporate emissions and their effects on climate change. The U.S. Supreme Court held that
the Clean Air Act preempted the public nuisance claims against power companies, which argued that their
emissions were a natural result of the functioning of their plants. However, the ruling did not completely eliminate
the potential for private actors to bring negligence claims based on emissions, leaving the door open for future
litigation.

Negligence claims often rely on evidence that the corporation was aware of the potential harms their emissions
could cause and failed to take reasonable steps to mitigate the environmental damage. In some cases, plaintiffs
argue that corporations’ knowledge of climate change risks and their ongoing operations demonstrate reckless
disregard for environmental harm.21

3. Human Rights Law

Climate litigation is increasingly being framed within the context of human rights law, arguing that corporations
violate the fundamental human right to a healthy environment by contributing to climate change. International
human rights law recognizes the right to life, health, and an adequate standard of living, all of which can be
impacted by climate change. For instance, the Paris Agreement, while not directly enforceable against corporations,
has become a pivotal point in environmental litigation, setting a standard for what countries and corporations
should be doing to reduce emissions.22

A notable case involving human rights is Urgenda Foundation v. The State of the Netherlands (2015)23, where the
Dutch Supreme Court ruled that the government’s failure to reduce greenhouse gas emissions violated the country’s
human rights obligations, particularly the right to life and the right to private and family life under the European
Convention on Human Rights. Although this case focused on the government, it demonstrates the potential of
human rights arguments in holding corporations accountable, particularly when their emissions significantly impact
human rights, particularly in vulnerable populations.

4. Corporate Social Responsibility and Environmental Disclosure

Over the past few decades, the principle of Corporate Social Responsibility (CSR) has gained traction. Many
corporations voluntarily disclose their environmental impacts, including carbon emissions, as part of their CSR
commitments. Legal provisions in various jurisdictions require public companies to report on environmental
matters, such as carbon footprint and sustainability practices.

For example, the EU Non-Financial Reporting Directive (2014) mandates that certain large corporations disclose
information about their environmental impact, including carbon emissions. This directive reflects the growing
regulatory push to hold corporations accountable for environmental degradation, particularly as they are
increasingly seen as contributors to climate change. Legal actions have been brought against corporations for
misleading environmental claims or failing to meet their self-imposed sustainability targets.24

Notable Climate Litigation Cases

The growing recognition of the need for corporate accountability in the fight against climate change has led to
several high-profile climate litigation cases. These cases highlight how the legal system is being increasingly used

19 Kevin D. Brown, Human Rights and Climate Change: Holding Corporations Accountable, 56 Ind. L. Rev. 799 (2021).
20 564 U.S. 410
21 Environmental Defenders Office (EDO), Corporate Accountability and the Role of Climate Litigation in Shaping
Environmental Policy (2020).
22 Natural Resources Defense Council (NRDC), State of Climate Litigation in 2021 (2021), available at
https://www.nrdc.org.
23 [2015] HAZA C/09/00456689
24 Global Witness, Financial Institutions and Their Role in Funding Climate Change (2021), available at
https://www.globalwitness.org.

https://en.wikipedia.org/wiki/United_States_Reports
https://supreme.justia.com/us/564/410/case.html
https://www.nrdc.org
https://www.globalwitness.org
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to challenge corporations, particularly those with significant carbon emissions, for their role in contributing to
global warming and its adverse effects. The following cases stand out as key examples of how climate litigation has
evolved and shaped the discourse on corporate responsibility.25

Kivalina v. ExxonMobil Corp. (2009)26

In 2009, the Alaska Native village of Kivalina, located on the northwest coast of Alaska, filed a landmark lawsuit
against ExxonMobil and other major oil and gas companies, accusing them of being responsible for the village's
land erosion due to climate change. Kivalina is situated on a barrier island, and as a result of rising temperatures,
the Arctic ice that traditionally protected the village from storm surges and coastal erosion is rapidly melting. As
the ice recedes, the community's land has been increasingly vulnerable to extreme weather events, and the village
faces the existential threat of being washed away.27

The plaintiffs in Kivalina v. ExxonMobil argued that the oil and gas companies, by emitting large amounts of
greenhouse gases, contributed to global warming, which in turn caused the environmental damage threatening
Kivalina’s existence. The plaintiffs sought damages for the cost of relocating the village, asserting that the
defendants’ actions constituted a public nuisance under tort law, specifically negligence and failure to control
pollution.

However, the U.S. District Court for the Northern District of California dismissed the case in 2009, citing the
political question doctrine, which holds that issues of environmental policy and regulation are primarily within the
purview of the executive and legislative branches of government. The court held that the plaintiffs’ claims were
essentially asking the judiciary to set climate policy, which was outside its jurisdiction. While this decision was a
setback, it helped to highlight the growing trend of using climate litigation to challenge corporate responsibility for
global emissions. The case also underscored the difficulty in holding corporations accountable through the tort
system in the absence of explicit legislative action, a theme that continues to be relevant in climate litigation
today.28

Shell and the Dutch Court (2021)29

In a landmark decision in 2021, a Dutch court ruled against Royal Dutch Shell, ordering the company to reduce its
CO2 emissions by 45% by 2030, compared to 2019 levels. This case, brought by the Friends of the Earth
Netherlands (Milieudefensie) and several other environmental organizations, marked a major step in holding
corporations accountable for their contributions to climate change. The court’s ruling was the first of its kind to
impose a legal obligation on a major multinational corporation to take concrete action to reduce its greenhouse gas
emissions to comply with the Paris Agreement’s climate goals.30

The case revolved around the allegation that Shell, as one of the largest oil and gas companies in the world, had
failed to take sufficient steps to align its business practices with the climate goals set forth in the Paris Agreement.
The court held that Shell’s actions to reduce emissions were insufficient and that the company’s duty of care to
protect the environment under Dutch law required it to do more. The judgment invoked Dutch tort law, specifically
the principle of negligence, holding that Shell’s failure to meet emission reduction targets violated its legal
obligations to protect human rights, including the right to a safe and healthy environment.31

This case was particularly significant because it established a direct legal link between corporate responsibility and
international climate agreements. It emphasized that corporations, especially those with a large carbon footprint,
have a legal duty to mitigate the adverse effects of their operations on the environment. The ruling has the potential

25 Friends of the Earth, Corporate Accountability and Global Warming (2021), available at https://foe.org.
26 Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2009).
27 Human Rights Watch, The Human Cost of Corporate Pollution and Climate Change (2020), available at
https://www.hrw.org.
28 Legal Brief on Shell's Responsibility to Tackle Climate Change, Friends of the Earth (2021), available at
https://foe.org/climate-justice.
29 Shell and the Dutch Court, Milieudefensie v. Royal Dutch Shell PLC, Case No. C/09/571932/HA ZA 19-379
(District Court of The Hague, May 26, 2021).
30 World Resources Institute (WRI), Corporate Responsibility for Climate Change: The Case for Litigation (2020),
available at https://www.wri.org.
31 American Law Institute (ALI), Principles of Law: Climate Change and Corporate Responsibility (2021), available at
https://www.ali.org

https://foe.org
https://www.hrw.org
https://www.wri.org
https://www.ali.org
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to inspire similar lawsuits against other corporations, not only in the Netherlands but globally, particularly as the
public and governments increasingly hold companies accountable for climate change.

American Electric Power Co. v. Connecticut (2011)32

In American Electric Power Co. v. Connecticut, the U.S. Supreme Court addressed a critical issue related to
corporate responsibility for carbon emissions. The case involved several states and environmental organizations
that filed a lawsuit against American Electric Power (AEP), claiming that the utility company’s carbon emissions
were contributing to climate change and violating public health and welfare. The plaintiffs sought a public nuisance
remedy, asking the court to compel AEP to reduce its carbon emissions.33

The Supreme Court, in a 6-3 decision, dismissed the case on the grounds that the plaintiffs’ claims were preempted
by the Clean Air Act (CAA). The Court reasoned that the regulation of greenhouse gas emissions was within the
authority of the Environmental Protection Agency (EPA), and thus the courts could not intervene in setting
emissions standards. The Court held that the Clean Air Act provided a comprehensive regulatory scheme for
addressing air pollution, including carbon emissions, and that the EPA was the proper body to regulate emissions,
not the judiciary.34

However, in a key part of the ruling, the Court left open the possibility for future climate litigation under state law.
It acknowledged that while federal regulation of emissions may be preemptive, states could still pursue legal
actions under their own laws to address climate change impacts. The case was significant in that it affirmed the
federal government’s role in regulating carbon emissions but also highlighted the potential for climate litigation at
the state level, particularly in cases where corporate activities cause harm to the environment and public health.

While the outcome was seen as a setback for plaintiffs seeking to use tort law to hold corporations accountable for
their carbon emissions, the Court’s ruling nonetheless underscored the ongoing legal debate over corporate
responsibility for climate change. The case set a precedent that climate litigation could continue to evolve,
especially as more states seek to regulate emissions independently of federal policy.35

Implications and Trends in Climate Litigation

These cases illustrate several key trends in the growing field of climate litigation and the expanding role of the
judiciary in holding corporations accountable for their contributions to climate change. First, the increasing use of
tort law and public nuisance claims signals a shift away from purely governmental regulation of environmental
harm toward direct accountability for private sector actors, especially multinational corporations. These cases
demonstrate that courts are willing to engage with the complex legal questions surrounding the responsibility of
corporations for their environmental impact.

Second, the Shell case and others like it indicate a growing international trend toward using human rights
arguments in climate litigation. Courts are increasingly recognizing that corporations’ environmental actions have
direct consequences on individuals’ fundamental rights, such as the right to life, health, and a safe environment.
The Paris Agreement and other international treaties also provide a framework for courts to assess corporate actions
and require corporations to align their practices with global climate goals.36

Third, despite challenges and setbacks, the American Electric Power case underscores the importance of state-level
action in climate litigation. While federal law may preempt some claims, state-level lawsuits have the potential to
fill the gaps and bring about meaningful change at the local and national levels.37

As climate litigation continues to evolve, it will likely play a crucial role in holding corporations accountable for
their contributions to climate change. These landmark cases serve as examples of how the legal system can be used

32 American Electric Power Co. v. Connecticut, 564 U.S. 410 (2011).
33 International Bar Association (IBA), The Role of International Law in Corporate Climate Responsibility (2020),
available at https://www.ibanet.org.
34 Environmental Law Institute (ELI), The Role of Legal Institutions in Enforcing Climate Litigation Against
Corporations (2021), available at https://www.eli.org.
35 Intergovernmental Panel on Climate Change (IPCC), Special Report on Global Warming of 1.5°C (2018), available
at https://www.ipcc.ch/sr15/.
36 United Nations Framework Convention on Climate Change (UNFCCC), The Paris Agreement (2015), available at
https://unfccc.int.
37 Environmental Protection Agency (EPA), Greenhouse Gas Emissions (2020), available at
https://www.epa.gov/ghgemissions.
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to address the systemic issue of corporate emissions and encourage businesses to adopt more sustainable practices
in the face of mounting environmental challenges.38

Conclusion

Holding corporations accountable for their carbon emissions through climate litigation is an evolving area of law
that combines elements of public nuisance, negligence, human rights, and corporate law. While significant legal
frameworks and provisions exist, there remain several hurdles in pursuing these cases, particularly around issues
like standing, causation, and corporate responsibility. However, the growing recognition of the urgent need to
combat climate change, combined with the expanding body of case law and legal precedent, signals that
corporations will increasingly be held accountable for their environmental impact.

The legal fight against corporate carbon emissions will be crucial in achieving global climate goals and reducing
the devastating effects of climate change. Moving forward, global cooperation in legal frameworks, stronger
regulatory measures, and the continued rise of climate litigation will likely play a significant role in shaping the
future of corporate accountability.

38 Milieudefensie, Friends of the Earth Netherlands v. Shell (2021), available at https://milieudefensie.nl.”

https://milieudefensie.nl

